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Public Policy Statement on Strengthening Good
Samaritan Laws to Prevent Fatal Overdose

Introduction

The criminalization of people who use certain drugs continues to be highly debated and
politicized in America. While law enforcement interventions are warranted when an individual
possesses specific intent to cause death or bodily injury or commits an act of violence,! punitive
responses to personal drug use and non-violent, small-scale drug sharing or selling (e.g., between
family members and friends) can undercut public health-centered approaches to the drug
overdose crisis and threaten the lives of people with addiction. Thus, to encourage more
individuals to call for emergency medical assistance during an overdose, ASAM supports
governments enacting stronger Good Samaritan laws (GSLs) to grant appropriate protections
against arrest and prosecution for certain drug-related crimes for a well-defined group of
individuals. This includes protections from drug-induced homicide and drug delivery resulting in
death (DIH/DDRD) laws that impose harsh penalties for illegal drug delivery resulting in another’s
death.

Background

Strong GSL implementation in conjunction with laws that help ensure access to naloxone are
correlated with lower rates of overdose deaths.2 Since 2007, forty-eight states and one territory
have enacted GSLs that generally grant individuals who witness or experience an overdose
limited criminal liability protection from low-level drug offenses; however, their scope can vary
significantly.? For example, some states’ GSLs lack protection against arrest for the overdosing
individual, which deter witnesses of overdoses from calling emergency medical assistance.3 One
state only protects witnesses who seek such assistance and deliver naloxone, yet immediate access
to naloxone is not always available.? Other GSLs solely grant immunity to prosecution and do not
protect against arrest; however, arrest and detainment can result in trauma to arrestees and
immediate or future difficulties in employment, education, and relationships.# Nearly half of GSLs
do not offer protection against arrest for the offenses covered by the GSL.24

GSLs apply to different crimes in different states, as some states limit immunity to the crime of
drug possession for personal use, while others grant immunity to a broader range of crimes,
including drug possession with the intent to distribute, possession of drug paraphernalia, underage
alcohol consumption, and violations of protective orders, probation, or parole.3



GSLs’ inconsistency across states may contribute to uncertainty about the protections GSLs offer,
and create hesitation among overdose witnesses in calling emergency medical services (EMS).
Indeed, the rates of witnesses of overdoses making such calls are very low, between 10 and 30
percent.> The protections offered by strong GSLs could substantially increase calls to EMS, which
are important opportunities to not only save lives from a specific overdose event, but also to offer
addiction treatment services with brief interventions in the emergency department. Individuals at
risk for overdose and potential witnesses must be made aware of the protections afforded by
strong GSLs.

Furthermore, first responders (paramedics and EMS) and law enforcement officers (LEOs) may
lack clear understanding of GSLs,® even though they are required to implement them consistent
with their state’s laws. LEOs wield great discretion when managing an overdose scene, but can be
misinformed about the extent of the protections offered by their GSL.47 Therefore, it is essential
to implement public awareness campaigns that target these groups and the general public to
create more unambiguous understanding of GSL’s protections.

Complicating the landscape, some states have intensified prosecutions under DIH/DDRD laws in
response to the drug overdose crisis®8 and are imposing severe penalties for cases of overdose,
particularly involving fentanyl. More than half of U.S. states and territories have such laws on the
books,% 10 which are often disproportionately applied to Black and Hispanic/Latino individuals.2
DIH/DDRD laws can establish a charge of manslaughter or murder for individuals who furnish or
deliver substances to someone else who dies as a result3 or directly authorize the prosecution of
substance-related overdose deaths as homicides.# The traditional notion of justice, or the mens rea
requirement of criminal intent toward a resulting death, is absent from such laws, which can be
applied liberally.811 It is not uncommon for individuals to overdose in the presence of another who
delivered them substances — often a person who was also using substances.'©

Relatedly, under section 841 of the Controlled Substances Act (CSA), individuals who deliver
(manufacture or distribute) a Schedule | or |l substance that results in death or serious bodily injury
face a mandatory minimum of 20 years in prison.’3 Such federal charges do not require criminal
intent to cause death or serious bodily injury and causation is subject to judicial interpretation.!4

Recommendations

1. As a guiding principle, Good Samaritan laws (GSLs) should be strengthened to encourage
witnesses to call for emergency medical services, rather than be forced to weigh risks and
benefits while making a lifesaving decision during an overdose crisis. The federal
government, states, and territories should enact or amend GSLs in a manner that:

a. Defines the group of individuals who may benefit from their protection to include
those who lack criminal intent to cause death or serious bodily injury and who (i) in
good faith, call for emergency medical assistance for an individual experiencing a
suspected overdose, (ii) render aid at the location of the suspected overdose, or
(iii) experience a suspected overdose.

b. Establishes protections against arrest and prosecution for a broad range of drug-
related crimes, including drug possession for personal use, drug possession with the
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intent to distribute, possession of drug paraphernalia, underage alcohol
consumption, and crimes related to DIH/DDRD, as well as violations of protective
orders, probation, or parole. In addition, immunity should be provided directly, not
as deferred prosecution, or conditioned on completing treatment when an
individual’s sole reason for interacting with law enforcement is an overdose event.

2. Governments should provide adequate resources for awareness and implementation of
GSlLs, with steps taken to ensure GSLs are more unambiguously understood, particularly
among individuals who may request assistance for an overdose, first responders
(paramedics and EMS), and LEOs.

3. Governments should replace routine LEO attendance to overdose calls with a well-
resourced emergency medical and behavioral health team response system.# As an
example, such teams could include addiction and mental health professionals, including
peer support specialists with lived experience of substance use and recovery, who provide
guidance and support, connect individuals who have experienced overdoses to care, and
assist such individuals in navigating the system of care following the overdose.
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